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here presented, the burden of proof to show contributory negligence 
was upon the defendant : Railroad Go. v. Q-ladmon, 15 Wall. 401 ; 
Wharton's Law of Negligence, § 423, and authorities there cited in 
note 1 ; 93 U. S. 291. 

Our attention has been called to two cases determined in the 
Supreme Court of Texas, and which it is urged, sustain the prin- 
ciples announced in the court below. After a careful consideration 
of those cases we are of opinion that they do not necessarily conflict 
with the conclusions we have reached. Be this as it may, the ques- 
tions before us, in the absence of positive statute, depend upon 
principles of general law, and, in their determination, we are not 
required to follow the decisions of the state courts. 

The judgment is reversed, and the cause remanded, with direc- 
tions to set aside the verdict and award a new trial, and for such 
other proceedings as may be consistent with this opinion. 1 



United States Circuit Court. District of Indiana. 

WESTERN UNION TELEGRAPH CO. v. AMERICAN UNION TELE- 
GRAPH CO. ET AL. 

Since the Act of Congress of July 24th 1866 (Eev. Stat. 5263), a railroad can- 
not grant to a telegraph company the sole right to construct a line over its right of 
way so as to exclude other telegraph companies who have accepted the provisions 
of said Act of Congress, and whose lines would not disturh or obstruct the business 
of the company to whom the use has first been granted. 

A telegraph company having a grant from a railroad of such exclusive right to 
construct a line along the right of way is entitled to an injunction against actual 
interference with its line, but not against such interruption of its business as results 
from mere competition by other companies constructing rival lines along said 
railroad. 

This was a motion for an injunction against the American Union 

1 Booth v. Boston $■ Albany Railroad Co., 73 N. Y. 40 ; Banning v. N. Y. C. Bait- 
road Co., 49 Id. 530 ; Flike v. Boston fr Albany Railroad Co., 53 Id. 549 ; Corco- 
ran v. Holbrook, 59 Id. 517; Gilinan v. Eastern Railroad Co., 13 Allen 433; 
Buzzell v. Loconia Manufacturing Co., 48 Me. 116; Shanny v. Androscoggin Mills, 
66 Id. 425 ; Dillon v. Union Pacific Railroad Co., 3 Dill. 321 ; Chicago #• North- 
western Railroad Co. v. Jackson, 50 111. 492 ; Chicago fr Northwestern Railroad Co. 
v. Swett, 45 Id. 197 ; Chicago and Northwestern Railroad Co. v. Montfort, 60 Id. 
175 ; Snow v. Housatonic Railroad Co., 8 Allen 441 ; Busby v. Holthaus, 46 Mo. 
161 ; Nashville $• Chattanooga Railroad Co. v. Elliott, 1 Coldw. 613; Mullan v. 
Phila. $• Southern Mail Steamship Co., 78 Penn. St. 32 ; Brabbits v. Chicago fr 
Northwestern Railroad Co., 38 Wis. 293 ; Kielley v. Belcher Silver Mining Co., 3 
Saw. 444 ; Whart. Law of Neg., 2d ed., %\ 199 to 242, and notes. 
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and Central Union Telegraph Companies and the Wabash Railway 
Company, to restrain the construction of the lines of the American 
Union Telegraph Company along the right of way of the Wabash 
Railway Company, upon the ground that the railway company, by 
a contract made in 1870, had granted to the complainant, the 
Western Union Telegraph Company, the exclusive right to con- 
struct a line along said right of way. 

The opinion of the court was delivered by 

Harlan, Circuit Justice. — I am of the opinion: First. That 
the Wabash Railway Company, by its numerous acts of ratification 
subsequent to its organization, became bound by the contract of 
May 2d 1870, as fully as the Toledo, Wabash & Western Railway 
Company would be if it were in existence and operating the lines 
of railway in question. 

Second. Notwithstanding the relations which some of the pro- 
moters of the American Union Telegraph Company hold to the 
Wabash Railway Company, the former must be regarded in this 
suit as an entirely distinct corporation, duly organized under the 
laws of Indiana, with power to construct and operate lines of 
telegraph in that state. 

Third. It was competent for the railway company which entered 
into the contract of 1870, to grant to the Western Union Telegraph 
Company the privilege, for a term of years, of using its right of 
way for the purpose of constructing, maintaining and operating 
lines of telegraph. 

Fourth. But consistently with the provisions of the Act of Con- 
gress approved July 24th 18.66, and with the principles announced 
in the case of Pensacola Telegraph Co. v. Western Union Tele- 
graph Co., 96 U. S. 16, the railway company could not, by con- 
tract, put it in the power of the Western Union Telegraph Com- 
pany to exclude from such right of way other telegraph companies, 
which like the Western Union Telegraph Company accepted the 
provisions of the said Act of 1866, and whose lines when con- 
structed and in operation would not disturb the possession or ma- 
terially obstruct the operation of the lines of that company. The 
defendant railway company interposes no objection to the occu- 
pancy of its right of way by the American Union Telegraph Com- 
pany ; on the contrary, it has assented thereto and waived, or does 
not demand, compensation therefor. It was unnecessary, there- 
fore, to institute the proceedings against the railway company to 
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condemn its right of way for telegraph purposes. I am satisfied 
that the new line can be constructed and operated on the railroad 
company's right of way without interfering with ordinary travel 
thereon, and without substantially interfering with the successful 
operation of any lines which complainant has erected or is likely to 
erect, or need, on and over the same right of way. The complain 
ant is entitled to full protection against interference with the use 
of its lines, but it is not entitled to be protected by injunction in 
the exclusive use of the railway company's right of way assumed 
to be granted by the contract of 1870, contrary, as I think, to the 
public policy declared in the Act of Congress and in the foregoing 
decision of the Supreme Court of the United States. It may be 
true that the defendant railway company has violated the terms of 
the contract of 1870 by voluntarily assenting to the use of its 
right of way by the American Union Telegraph Company without 
compensation. Still the court cannot make that violation the basis 
of an injunction against the new company, without putting it in 
the power of railway companies operating the post-roads of the 
United States, by private agreement with a telegraph company, to 
defeat the purposes of the Act of 1866, which was to make the 
erection of telegraph lines on the post-roads of the United States 
(the consent of the owners of the right of way being obtained, or 
such right of way being condemned for telegraph purposes and com- 
pensation therefor made), free to all corporations, submitting to the 
conditions imposed by Congress, even against hostile state legisla- 
tion. If, in such cases, state legislation cannot prevent the occu- 
pancy of post-roads for telegraphic purposes, by such corporations 
as are willing to avail themselves of the Act of Congress, much less 
could such results be rightfully obtained through private contracts 
of corporations. Complainant may have an injunction against all 
interference with the operation and use by it of its present lines of 
telegraph, upon and along the roads of the defendant railway com- 
pany, other than such interference as may arise or result from mere 
business competition with other companies constructing rival lines ; 
and further orders will, in that event, be made during the pendency 
of this suit, as may be necessary to prevent such interference, but 
the application for an injunction to prevent the construction and 
operation by the defendant telegraph company and all lines of 
telegraph whatever, upon such right of way, is denied. Such order 
will be entered as may be consistent with what is here said. 



